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IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, 

SONITPUR,TEZPUR 

 

Present: -     Md. Darak Ullah, A.J.S. 
  Additional Sessions Judge, 
  Sonitpur, Tezpur. 
 
Committing Officer :     Dr. M. Baruah,  
      Chief  Judicial Magistrate,   
      Tezpur, Sonitpur.   
 

Sessions Case No. 16 of 2015 
(Arising out of G.R. Case No.379 of 07) 

                     U/s.148/149/302  of  IPC. 

State 

-Vs- 
1. Md. Amiruddin 
2. Md. Jamat Ali 
3. Md. Sona Miya 
4. Sri Jatin Sarkar alias Sadhu 
5. Md. Jaban Ali Munchi 
6. Sri Naresh Sarkar 

Advocates appeared:- 

 For the State  :    Smti R. Chakravarti, Ld. Addl. P.P. 

For the accused :     Sri S. C. Acharjee, Ld. Advocate. 

Date of evidence :    12-5-15,5-1-16,8-6-16,3-10-16,16-2-17,17-3-17. 

Date of argument :    04-01-2018.   

Date of Judgment :     18-01-2018. 

JUDGEMENT  

1.                   Brief history of the prosecution case is that on 8-3-2007 at 

about 8 p.m. Md. Samsul Alam, the son of the informant, along with 

other persons went for fishing near Singri Ghat. When they were 

sleeping, at about 11 p.m. some unknown miscreants attacked them 

with lathi, nan-chako etc. The other companion of Samsul Alam 

returned home in injured condition but Samsul Alam did not return. The 

informant along with other persons came to the place of occurrence 
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but they did not find Samsul Alam. On 9-3-07 at about 5 a.m. they 

came to the place of occurrence and found Samsul Alam lying dead 

near the ghat with injury on his head and face. It is further stated that 

during the incident other three persons  also sustained injuries.       

2.                    An FIR to that effect was filed by the informant Md. Sona 

Miyan before Singri  Out Post under Dhekiajuli  P.S. and accordingly 

I/C, Singri O.P. made a GDE vide No.130 dated 9-3-07 and forwarded 

the FIR to Dhekiajuli  PS for registering a case. The O/C, Dhekiajuli PS, 

accordingly, registered the FIR as Dhekiajuli P.S. case No. 86/07  

U/s.325/302/34 of  IPC. 

3.                    After investigation, the investigating agency has 

submitted charge-sheet against accused Naresh Sarkar, Jaban Ali 

Munchi, Ajit Boro, Jatin Sarkar alias Sadhu, Abu Miya, Sona Miya, 

Amiruddin, Jamat Ali, Jainal Abdin and Ahmed Uddin                    

U/s.147/148/149/302 of  IPC.  

4.                  At the stage of appearance accused Abu Miya died and his 

case was abetted vide order dated 3-7-2014. The case against accused 

Jainal Abdin, Ahmed Uddin and Ajit Boro was filed vide order dated                      

23-12-2014 by the Ld. Chief Judicial Magistrate, Sonitpur, Tezpur and 

the case proceeded against the present accused persons.   

5.                  On appearance of the accused persons namely Naresh 

Sarkar, Jaban Ali Munchi, Jatin Sarkar alias Sadhu, Sona Miya, 

Amiruddin and Jamat Ali the copy was furnished to them and the case 

was committed to the court of Sessions as per Sections 209 Cr.P.C, by 

Dr. M. Baruah, Chief  Judicial Magistrate, Sonitpur, Tezpur  and 

thereafter this case was transferred to this Court for trial.  

6.                  After going through the materials on record, including the 

report U/s 173 Cr.P.C and after hearing both sides, charge                     

U/s.148/149/302 of IPC was framed against the accused persons. The 

contents of the charge were read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried.  

7.                 During trial, prosecution has examined as many as 

12(twelve) witnesses in the form of-  

   PW-1 :  Dr. Tek Bahadur Chetry 
   PW-2 :  Md. Sona Mia  
   PW-3 :  Md. Ali Hussain 
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   PW-4 :   Md. Osman Gani  
   PW-5 :  Md. Nekibur Rahman 
   PW6  :  Giasuddin 
   PW-7 :  Md. Habibur Rahman 
   PW-8 :  Sri Nirmal Kumar Chetry 
   PW-9 :  Sri Dhiren Das 
   P.W.10:  Md. Nur Islazm 
   P.W.11: Sri Rabindra Kumar Sarkar 
   P.W.12: Sri Manik Rajbongshi    

       

Prosecution has also exhibited some documents in the form of Ext.1 to 

Ext.9. Prosecution evidence was closed. Statement of the accused                     

persons recorded U/s 313 Cr.P.C The accused persons denied the 

allegation in toto and declined to adduce evidence in defence. Heard 

argument of both side.  

 

8. POINTS FOR DETERMINATION:- 

(i) Whether the accused persons, on 8-3-2007 at about 11 p.m. 

near Singrighat under Dhekiajuli PS, were a member of an 

unlawful assembly, committed the offence of rioting and were 

armed with deadly weapons like dao, lathi, khukri etc. and 

thereby committed an offence punishable U/s.148  of IPC. 

(ii) Whether the accused persons, on the same date, time and 

place, in furtherance of common object of the unlawful 

assembly, voluntarily caused grievous hurt by deadly weapon 

i.e. dao, lathi, khukri etc. to Samsul Haque who ultimately 

succumbed to his injuries and thereby committed murder of 

Samsul Haque intentionally or knowingly causing the death of 

Samsul Haque and thereby committed an offence punishable 

U/s.302/149  of IPC. 

  

EVIDENCE 

9.                    P.W.1 Dr. Tek Bahadur Chetry in his evidence stated that 

on 9-3-2007 he performed post mortem on the dead body of Samsul 

Alam in connection with Dhekiajuli PS case No.86 of 2007 

U/s.302/325/34 of IPC, identified and escorted by Constable 629 Bipan 

Kalita and Md. Sona Mia and Md. Ali Hussain. On examination he found 

the followings : 
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   Stout male dead body.  Rigor mortis present.  

(1) Lacerated wound is seen on the left side of 

occipital region, size 2 inch x 1 inch x 1 inch.  

(2) Occipital bone is fractured.  

(3) Subdural haematoma present.  

(4) Swelling of left cheek.  

All the injuries were ante mortem in nature.  

                     He opined that the cause of death was due to coma as a 

result of head injury. Injury No.(1), (2) and (3) are sufficient to cause 

the death of a person.   

   He has proved the post mortem report as Ext.1 wherein 

Ext.1(1) is his signature and Ext.1(2) is the signature of Joint Director 

of Health Services, Sonitpur.  

10.                       In his cross examination he has stated that only if one 

falls on a very hard substance there may be fracture of occipital bone. 

Subdural haematoma (blood is collected in between dura meta and pia 

meta) is present because of the injuries. Lacerated wound may be 

simple externally and there may be grievous injury internally.  He has 

further stated in his cross that Injury No.1 and 2 are very deep injury.  

11.    PW2 Md. Sona Mia in his evidence stated that on the 

previous date of occurrence his son Samsul had gone for fishing near 

the Singri River. He returned home after fishing. On the next day he 

again went for fishing there with other boys. They were lying down on 

the sand. Accused Jatin Sadhu, took few men and murdered his son 

Samsul. He further stated that Bodo boys Ajit, Kansa, Doctor and 

others along with Jatin killed his son.  Habibur Rahman and others who 

had gone with Samsul came and informed him that some men went 

and did marpit with them and Samsul was injured. Then he went to the 

place of occurrence but did not find the dead body of Samsul at night. 

On the next morning he along with villagers came and saw the dead 

body of his son Samsul lying there. He informed police and filed FIR. 

He has proved the FIR as Ext.2 wherein Ext.2(1) is his signature. Police 

conducted inquest. He has also proved the inquest as Ext.3 wherein 

Ext.3(1) is his signature. He further stated that police seized one gen 

chaku from the place of occurrence and one blue lungi vide seizure list, 
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the Ext.4 wherein Ext.4(1) is his signature.  He has also proved the nan 

chaku and blue lungi as Material Ext.1 and Material Ext.2 respectively.  

12.    In his cross examination he has stated that  where his 

son had gone to fish was Bandhaguri, Singori Nadi. In total eleven boys 

had gone to fish o the first as well as second day. The boys with his 

son Samsul told him about the occurrence.  He saw injury on the neck 

and head on the dead body of his son.  

13.     PW3 Md. Ali Hussain in his evidence stated that on the 

date of occurrence at about 11 p.m. when he was about to sleep, he 

heard hulla and came out and heard that men had gone to fish and 

there was marpit. He did not go as he was ill. In the morning Sona Mia 

sent a man to him saying that his son Samsul should be searched. He 

along with about 15-20 went to look for Samsul and reached Machghat 

at Singri. They came to know that a dead body was lying near the 

fishing net.  They went to police station and came along with police 

and saw the dead body of Samsul. He cannot say who killed Samsul. 

Police held inquest on the dead body.   

14.     In his cross examination he has stated that he cannot 

say how Samsul died and who killed him.  

15.     PW4 Md. Usman Goni in his evidence stated that Samsul 

had gone to fish with about 11 others. There was hulla in the village at 

about 10 p.m.. He went there and saw men were running from Singori 

side towards their village. Nekibur Rahman, Nur Islam and Giasuddin 

were seen to have been injured and they were running towards the 

village. Samsul did not come at night. In the morning they found the 

dead body of Samsul near the fishing net. Police came and the dead 

body was recovered. Police held inquest on the dead body.  He has 

proved the inquest report as Ext.3 wherein Ext.3(3) is his signature. 

Police seized one gen knife and one lungi. He has also proved the 

seizure list as Ext.4 wherein Ext.4(2) is his signature. He has further 

stated that he cannot say how Samsul died and who killed him.  

16.     In his cross examination he has stated that he cannot 

say how Samsul died and who killed him.  

17.     PW5 Md. Nekibur Rahman in his evidence stated that he 

had gone to fish in the Brahmaputra river with 11 others at night. 



                                                                                               Sessions Case No. 16  of  2015 
                                                                                                        G.R Case No.379 of 07 

6 
 

When they were sleeping some miscreants came and started beating 

them. They also beat Samsul. He ran from there. On the next day they 

found Samsul’s dead body at the spot. He cannot say who beat them or 

killed Samsul.  

18.    In his cross examination he has stated that he cannot 

say who were the miscreants.  

19.    PW6 Giasuddin in his evidence stated that 12 of them 

had gone for fishing and slept there at night. At night few men came 

and started beating everyone. He too was injured and fled from there. 

Next day he came to know that Samsul had been killed at night. He 

cannot say who were the miscreants.  

20.     In his cross examination he has stated that he cannot 

say who killed Samsul.  

21.     PW7 Md. Habibur Rahman in his evidence stated that 

twelve of them including himself had gone to Singri ghat at about 7 

O’clock and laid net and boat in the water and were sleeping there at 

night. At about 10 p.m. the accused persons came there with khukuri, 

rod, lathi and chaku/knife and surrounded all of them who were 

sleeping there. He heard hulla and woke up and some amongst them 

ran towards and three of them fled towards home. There was chaos. 

He saw the accused indulging in rigorously assaulting his brother 

Samsul Alam. Alam shouted that he should flee as the accused persons 

would assault him too. Then he fled from there.  Men from his village 

came to the spot but they did not find anyone there. Next day morning 

he went to the spot and saw his brother Samsul Alam lying dead. He 

informed the villagers.  Sadhu, Jaban Ali, Jamat Ali, Abu Mia, Sona 

Miya, Amiruddin, Naresh Sarkar, Jainal Abedin, Iman Ali, Mujibur Ali, 

Kancha Boro, Ajit Boro and Doctor Boro assaulted and killed his brother 

Samsul Ali. Police produced him before Magistrate and his statement 

was recorded by Magistrate. Ext.5 is his statement wherein Ext.5(1) 

and Ext.5(2) are his signatures.  

22.     In his cross examination he has stated that he had told 

his father Sona Miya about the occurrence on the next day of the 

occurrence. He informed his father the names of the persons who had 

assaulted his brother. When his brother Samsul was being assaulted, 
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he and others fled from the scene. He further stated that apart from his 

brother Samsul, who died, two other fishermen were injured in the 

occurrence. He could identify some of the persons who had attacked 

them on the night of occurrence. He further stated that Doctor had 

khukuri, Kancha had rod, Sadhu had lathi and Ajit had chain in his 

hand. He further stated that because of the assault of Doctor Boro, 

Kancha Boro, Ajit Boro and Sadhu his brother died. He saw the marpit 

and then fled. He further stated that not disclosed the names of the 

people to his father before the FIR was lodged.  

23.    PW8 Sri Nirmal Kumar Chetry in his evidence stated that 

he does not know about the incident.  

24.    PW9 Sri Dhiren Das in his evidence stated that he saw 

gathering at Balichang Morasuti of river Brahmaputra at about 8:30/9 

a.m. He went there and saw police personnel, Sona Miya’s wife, Sona 

Miya and dead body of Sona Miya’s one of the son and other villagers. 

He also saw one lungi and one knife at the place of occurrence and 

police took his signature. Ext.4 is the seizure list wherein Ext.4(3) is his 

signature.  

25.     During cross examination he has stated that seizure list, 

the Ext.4 was prepared at Bali char where the dead body was found. 

Ext.4 was not read over to him. He further stated in his cross that he 

does not know how and who had committed the incident.  

26.     PW10 Md. Nur Islam in his evidence stated that at the 

time of occurrence he went for fishing and then he was assaulted by 

someone on his head and arm.  

27.     In his cross examination he has stated that he cannot 

say who committed the marpit. He could not identify anyone.  

28.     PW11 Sri Rabindra Kumar Sarkar in his evidence has 

narrated various stages of investigation conducted by him. He has 

proved the FIR, inquest report, seizure list, sketch map, dead body 

challan as Ext.2, Ext.3, Ext.4, Ext.7 and Ext.8 respectively wherein 

Ext.2(2), Ext.3(4), Ext.4(4),  Ext.7(1) and Ext.8(1)  are his signatures. 

He has further stated that after completion of investigation SI Ram 

Dayal Gowala submitted charge sheet against the accused persons. He 

has proved the charge sheet as Ext.9 wherein Ext.9(1) is his signature.  
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29.     PW12 Sri Manik Rajbongshi in his evidence stated that 

on 10-10-09 the O/C Dhekiajuli PS handed over the case diary to 

investigate the case. He arrested accused Naresh Sarkar and forwarded 

to the court.  

  

ARGUMENT 

30.     Ld. defence counsel has argued that in the instant case 

only PW7 namely Md. Habibur Rahman has implicated the accused 

persons. He has submitted that statement of PW7 is contradictory to 

the statement of 2 Sona Mia on material aspects and as such the 

evidence of PW7 is not believable. It is argued that when two views are 

possible, the version favourable to the accused should be accepted and 

the benefit should be given to the accused. In this context Ld. defence 

counsel has relied on a decision of the Hon’ble Gauhati High Court 

in Haider Islam vs. State of Assam reported in 2007(1) Gauhati 

Law Journal 392.  

31.     It is further argued that although conviction can be 

based on sole witness but cardinal principle is that the said witness 

must be wholly reliable, convincing and inspiring confidence. In this 

aspect Ld. defence counsel has relied on a decision of Jharkhand 

High Court in Ashok Kumar Singh vs. State of Jharkhand 

reported in 2016(1) Acquittal 751 (Jhar).  Ld. defence counsel 

has also relied on a decision of Hon’ble Gauhati High Court in 

Baldeo Goala and another Vs. State of Assam, reported in 1997 

Crl.L.J. 1516 contending that when there is discrepancy of the 

prosecution witnesses in material particulars the accused should be 

entitled to the benefit.   

 

DISCUSSION, DECISION AND REASONS FOR DECISION 

 

32.                    Appreciating the evidence on record it is found that PW1 

Dr. Tek Bahadur Chetry who has proved the post mortem report as 

Ext.1. He has found lacerated wound on the left side of occipital region, 

fracture of occipital bone and subdural haematoma and opined that 

death was caused due to coma as a result of head injuries. PW2 Md. 
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Sona Mia, the informant, during his cross examination has stated that 

boys with his son Samsul told him about the occurrence. PW3 Md. Ali 

Hussain,  PW4 Md. Osman Goni, PW5 Md. Nekibur Rahman, PW6 

Giasuddin, PW8 Nirmal Kumar Chetry, PW9 Sri Dhiren Das and PW10 

Nur Islam have also not implicated the accused persons in committing 

the offence. PW11 Sri Rabindra Kumar Sarkar and PW12 Sri Manik 

Rajbongshi were investigating officers who have narrated the various 

stages of investigation conducted by them. The only witness remains is 

PW7 Md. Habibur Rahman who has stated in his evidence that the 

accused persons assaulted his brother Samsul Alam.  He has further 

stated that the accused persons came with khukri, rod, lathi and 

surrounded all of them who were sleeping there. He has also stated 

that he fled from there and on the next day morning he went to the 

spot and saw that his brother Samsul Alam lying dead. He has proved 

his statement recorded U/s.164 of Cr.P.C. as Ext.5. He has further 

stated that Sadhu, Jaban Ali, Jamat Ali, Abu Mia, Sona Miya, Amiruddin, 

Naresh Sarkar, Jainal Abedin, Iman Ali, Mujibur Ali, Kancha Boro, Ajit 

Boro and Doctor Boro assaulted and killed his brother Samsul Ali. 

During cross examination he has stated that he has told his father Sona 

Mia, the PW2, about the occurrence on the next day and also told the 

names of the persons who assaulted his brother. If we examine the 

evidence of PW7 with the evidence of PW2 Sona Mia who happens to 

be his father, we will find that the FIR  was filed on 9-3-07 i.e. on the 

next day of the occurrence. If we believe the evidence of the PW7 that 

he told the names of the accused persons assaulting his brother to PW2 

Sona Mia then certainly their names would have been entered in the 

FIR which is a two pages  FIR explaining lot details. In the FIR i.e. 

Ext.2 it is written that some unknown miscreants had attacked his son. 

The version of PW2 by way of the FIR, the Ext.2 is contradictory to the 

version of PW7 and therefore the evidence of PW7 is not believable in 

my opinion, as because the FIR does not contain the names of the 

accused persons.  

33.     Under the above circumstances I am of the opinion that 

the sole witness the PW7 Md. Habibur Rahman is not wholly reliable, 

convincing and inspiring confidence. Therefore, I am of the opinion that 
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conviction cannot be based solely on the basis of such witness unless 

corroborated by reliable and convincing evidence. In the instant case 

the other witnesses have not supported the evidence of PW7.  

34.                     I have also gone through the decisions submitted by the 

Ld. defence counsel, as referred to above. Upon consideration of 

available oral and documentary evidence on record as well as the 

decisions, referred to above, I have come to the conclusion that 

prosecution has failed to establish the offence U/s.148/149/302 of IPC 

against accused Naresh Sarkar, Jaban Ali Munchi, Jatin Sarkar alias 

Sadhu, Sona Miya, Amiruddin and Jamat Ali  beyond all reasonable 

doubt. Therefore, the accused persons are entitled to be acquitted from 

the charges.  

O  R  D  E  R 

35.                   In result, accused Naresh Sarkar, Jaban Ali Munchi, Jatin 

Sarkar alias Sadhu, Sona Miya, Amiruddin and Jamat Ali, are acquitted 

from the charge U/s.148/149/302  of IPC and set them at liberty 

forthwith.  

36.                   Bail bonds stand cancelled. The bailor is discharged from 

his liability.  

37.                   Seized articles be destroyed in due course.  

38.                G.R. Case No. 379 of 07  be sent back to the Court of Ld. 

Chief Judicial Magistrate, Sonitpur, Tezpur along with a copy of this 

judgment.  

39.                   Given under the hand and seal of this Court on this 18th 

day of January,  2018.  

 

(D. Ullah) 
Additional Sessions Judge,  

           Sonitpur,Tezpur 

Dictated and corrected by me 

 

         ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
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APPENDIX 

 
Prosecution witnesses: 
 

   PW-1 :  Dr. Tek Bahadur Chetry 
   PW-2 :  Md. Sona Mia  
   PW-3 :  Md. Ali Hussain 
   PW-4 :   Md. Osman Gani  
   PW-5 :  Md. Nekibur Rahman 
   PW6  :  Giasuddin 
   PW-7 :  Md. Habibur Rahman 
   PW-8 :  Sri Nirmal Kumar Chetry 
   PW-9 :  Sri Dhiren Das 
   P.W.10:  Md. Nur Islazm 
   P.W.11: Sri Rabindra Kumar Sarkar 
   P.W.12: Sri Manik Rajbongshi   

 
      Prosecution Exhibits : 
 

   Exhibit-1….   Post mortem report.   
   Exhibit-2…    FIR 
   Exhibit-3…    Inquest report.  
   Exhibit-4…    Seizure list  
   Exhibit-5…    Statement of witness Habibur Rahman U/s.164 Cr.P.C.   
   Exhibit-6…    GDE No.127 dtd. 9-3-07   
   Exhibit-7……  Sketch map.   
   Exhibit 8….   Dead body challan 
   Exhibit …9    Charge sheet.  
   Material Ext.1 : Nan chaku.  
   Material Ext.2 : Lungi 

 
  
 
Defence Witnesses:  
 
Nil  
Defence Exhibits:  
 
Nil 
 

 
         

    ( D. Ullah)  
Addl. Sessions Judge,      
Sonitpur,Tezpur 

 
 


